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36.24.101 PURPCSE (1) The purpose of this chapter is to
i npl enent provisions of the Wastewat er Treatment Revol vi ng Fund Act
pursuant to Title 75, chapter 5, part 11; and sections 601 through
607 of Federal Water Pollution Control Act, 33 USC 1381 through
1387, as amended.

(2) The act creates a financing nechanism for wastewater
treatment projects and certain non-point source control pollution
proj ects through use of |oans and other financial incentives.

(3) The board of environnmental review has adopted rules to
assure that the state's wastewater treatnent programconplies wth
the dean Water Act. ARM16.18.301 et seq.

(4) The act authorizes the use of the revolving fund to
provi de several types of financial assistance to nunicipalities and
private concerns. These rules inplenment one of the authorized
forns of financial assistance, a direct loan to nunicipalities.




(Hstory: 75-5-1105, MCZA IMP, 75-5-1103, MCA:° NEW 1991 MAR p
1952, Eff. 10/18/91; AWD, 1995 MAR p. 2423, Eff. 11/10/95.)

36.24.102 DEFINTIONS AND CONSTRUCTI ON CF RULES In this
chapter, the follow ng terns have the neani ngs indi cated bel ow and
are supplenental to the definitions contained in Title 75, chapter
5 part 11, MCA, sections 601 through 607 of the Federal Water
Pol lution Control Act, 33 USC 1251 through 1387, as anended, and
ARM 16. 18.302. Terns used but not defined herein have the neani ngs
proscribed in ARM 16.18.302 or the indenture of trust. Any
conflict between this subchapter and the indenture of trust shal
be resolved in favor of the indenture of trust.

(1) "Act" means Wastewater Treatnent Revolving Fund Act,
Title 75, chapter 5, part 11, MCA

(2) "Admnistrative expense surcharge" means a surcharge on
each | oan charged by the departnent to the nunicipality expressed
as a percentage per annum on the outstanding principal anmount of
the loan, payable by the nunicipality on the sane dates that
paynments of principal and interest on the | oan are due, cal cul ated
in accordance with these rules.

(3) "Admnistrative fee" means the fee expressed as a
percentage of the initial coomtted amount of the |oan retained by
the departnent fromthe proceeds of the | oan at closing, calcul ated
in accordance with these rules.

(4) "Application" means the formof application provided by
the departnent and the department of environmental quality which
must be conpl eted and submtted in order to request a | oan.

(5) "Binding commtnent” neans an executed conm tnent
agr eement .

(6) "Bond" mneans an obligation issued by a nunicipality
pursuant to the provisions of Montana | aw and t he code.

(7) "Borrower resolution” nmeans a resolution of a

muni ci pal ity authorizing the i ssuance of bonds.

(8) "Borrower" neans a nunicipality to whoma | oan is nade.

(9) "Borrower obligation” neans a bond.

(10) "dosing" neans, with respect to a |loan, the date of
delivery of the borrower resolution and the borrower obligation to
t he departnent.

(11) "Code" neans the Internal Revenue Code of 1986, as
amended.

(12) "Commtnent agreenment” neans a witten agreenent between
the borrower and the departnent pursuant to which the departnent
agrees to nmake a loan to the borrower in a specified principal
amount on or before the date and subject to the terns and
conditions specified in the agreenent.

(13) "Debt" means debt incurred to acquire, construct,
extend, inprove, add to, or otherw se pay expenses related to the
system without regard to the source of paynment and security for
such debt (i.e., without regard to whether it is general obligation
revenue or special assessnent debt).



(14) "Departnent” means the Montana departnent of natura
resources and conservati on.

(15) "Departnent of environnental quality" means the Mntana
departnent of environnental quality.

(16) "BEligible water pollution control project” neans
projects that neet the requirenments of the federal act and approved
by the departnment of environnental quality, including certain
sewage system projects, storm sewer or storm drai nage projects,
wastewater treatnent system projects and solid waste nanagenent
proj ects that have been approved as part of the state's non-point
sour ce nmanagenent pl an.

(17) "EPA" neans the United States environnental protection
agency.

(18) "EPA agreenent” means the operating agreenent between
the state and the EPA

(19) "Federal act" neans the Federal Water Pol |l ution Control
Act, also known as the dean Water Act, 33 USC 1251 through 1387,
as anended.

(20) "CGeneral obligation" nmeans an obligation of a
munici pality pledging the full faith and credit of and unlimted
taxi ng power of the municipality.

(21) "CGoverning body" neans the duly elected or appointed
board, council, or commssion or other body authorized by law to
govern the affairs of the nunicipality.

(22) "G oss revenues" neans with respect to revenue bonds, all
revenues derived fromthe operation of a sewage, wastewater, storm
sewer or stormdrai nage system or solid waste nmanagenent system
including but not limted to rates, fees, charges, and rentals
i nposed for connections with and for the availability, benefit, and
use of the water, sewage, wastewater, stormsewer or stormdrai nage
system or solid waste nanagenent systemas now constituted and of
all replacenents and inprovenents thereof and additions thereto,
and from penalties and interest thereon, and from any sales of
property acquired for the systemand all incone received fromthe
investnment of all noneys on deposit in system accounts.

(23) "I ndenture of trust” means the indenture of trust
between the board of examners and a trustee establishing and
i npl enenting the program establishing certain terns and conditions
for the sale and i ssuance of the state's bonds to fund the program
providing for the application of the proceeds of the state's bonds
and the repaynents of the state's bonds and establishing the funds
and accounts for the program

(24) "Intended use plan"” neans the docunent prepared by the
departnent of environnental quality, which identifies uses of the
funds in the programand descri bes how t hose uses support the goal s
of the program

(25) "Loan" neans the | oan of noney fromthe departnment to a
municipality from the revolving fund in accordance wth the
provision of the act and these rules.

(26) "Loan |oss reserve surcharge" nmneans a surcharge



expressed as percentage per annum on the outstanding principal
amount of the loan at the rate determned in these rules and
inposed on all borrowers unless waived in accordance with the
provi sions of these rules.

(27) "Municipality" means nunicipality as defined in 75-5-
1102(5), MCA, and a county, a county water and sewer district, or
a solid waste district.

(28) "Net revenues" mneans the entire anount of gross revenues
of the systemless the actual operation and nmai nt enance cost plus
additional annual costs of operation and mai ntenance estinmated to
be incurred, including suns to be deposited in an operating
reserve

(29) "Non-point source" neans the source of pollutants which
originates fromdiffuse runoff, seepage, drainage or infiltration

(30) "Non-point source project” neans a project that has been
approved in the state's non-poi nt source nmanagenent pl an.

(31) "Qigination fee" neans the fee i nposed on borrowers to
pay a proportionate share of costs of issuing the state's bonds to
fund the program as adjusted fromtine to tinme as may be required
by the departnent.

(32) "Qutstandi ng bond" neans any bonds currently outstandi ng
payabl e fromgross or net systemrevenues.

(33) "Priority list" neans the list of projects expected to
receive financial assistance wunder the program ranked in
accordance with a priority system devel oped under Section 216 of
the Act.

(34) "Progranf nmeans the Mntana wastewater treatnent
revol ving fund program
(35) "Project” means the facilities, inprovenents, and

activities financed, refinanced, or the cost of which is being
rei nbursed to the borrower with the proceeds of the | oan.

(36) "Project costs" nmeans the costs of a project which under
accepted accounting practice are capital costs of projects
aut horized in accordance with law, including but not limted to
paynents due for work and materials performed and del i vered under
construction contract, architectural, engineering feasibility
i nspection, supervision, fiscal and |egal expenses, the cost of
| ands and easenents, interest accrued on bonds during the period of
construction of facilities financed thereby and for six nonths
thereafter, the establishnent of reserve requirement, to the extent
permtted by the EPA and paynent of cost of issuing bonds.

(37) "Reserve requirenent” nmeans the anmount required to be
maintained in a reserve fund securing the paynent of the bond as
set forth in the conmtnent agreenent which amount shall be the
| esser of:

(a) 10%of the principal amount of the bond, or

(b) maxi num annual debt service on the bond in the then
current or any future fiscal year.

(38) "Revenue" means revenues (gross or net) received by the
municipality from or in connection with the operation of the



system

(39) "Revenue bonds" neans bond payabl e fromthe net revenues
derived fromthe system

(40) "Sewage systemi neans a conduit intended to carry liquid
and water carried wastes from residences, comercial buildings,
industrial plants and institutions, together with mnor quantities
of ground, storm and surface waters that are not admtted
intentionally.

(41) "Solid waste managenent systen? nmeans any system whi ch
controls the storage, treatnent, recycling, recovery, or disposal
of solid waste, and for purposes of this chapter, inprovenents to
such systemthat qualify as a non-point source project, including
the acquisition of land, installation of liners, nonitoring of
well's, construction and closure of landfills, transfer stations,
container sites, incinerating facility, or conposting facilities,
and all necessary and rel ated equi pnent.

(42) "Special assessnents"” neans assessnents inposed on a
property benefitted fromthe construction or operation of a project
in accordance with Title 7, chapter 7, part 21, and Title 7,
chapter 7, parts 41 and 42, MCA

(43) "Special inprovenent district bonds" neans bonds payabl e
from speci al assessnents.

(44) "State bonds" neans the state's general obligation
wast ewat er treatnent revol ving fund program bonds.

(45) "State revolving fund® neans the wastewater treatmnment
wor ks revol vi ng fund.

(46) "State allocation account” neans the account in which
state nonies received through the sale of the state's bonds are
deposi t ed.

(47) "Stormdrai nage or stormsewer systemi neans any device
or systemfor the collection, conveyance, disposal and treatnent of
stormwaters and runoff.

(48) "System! neans the sewage, wastewater, stormdrai nage or
storm sewer system or solid waste nanagenent system of a
municipality and all extension, inprovenments, and betternents
t her eof .

(49) "WAstewater” means sewage, industrial waste, other
waste, and drai nage of sewage fromall sources, or any conbi nation
t her eof .

(50) "Wastewat er system? neans a public sewage system or
other system that collects, transports, treats, or disposes of
wastewater. (Hstory: 75-5-1105, MCA | MP, 75-5-1102, MCA, NEW

1991 MAR p. 1952, Eff. 10/18/91;  AWD, 1995 MAR p. 2423, Eff.
11/10/ 95.)

36.24.103 D RECT LOANS (1) The departnent may make a direct
loan to a nmunicipality for the purpose of financing or refinancing
eligible projects costs of an eligible water pollution contro
proj ect. The loan nust be evidenced by a bond issued by the
governi ng body of the nunicipality pursuant to a bond resol ution.




The bond resol ution nust be in a formacceptabl e to the depart nent
and contain provisions and covenants appropriate to the type of
bond bei ng i ssued, consistent with the provisions of these rules,
the coomtnent agreenent and any financial or other requirenents
i nposed by the departnent pursuant to these rules. The depart nent
has adopted a formof bond resolution that is available for review
by prospective borrowers. The bond shall be issued in full
conpliance with all pertinent statutory provisions of Mntana | aw
and these rules, and applicable provisions of the code so that the
interest thereon is exenpt fromfederal incone taxation.

(2) Anytinme after receipt of notice that the proposed project
has been placed on the priority list or the state' s non-point
source nmanagenent plan, as the case nmay be and intended use plan
and the engineering report for the proposed project, including
conpliance with the Montana Environnental Protection Act has been
approved, a nunicipality may file an application for financing from
the SRF. The nunicipality shall indicate on the application the
type of bond it proposes to issue to secure the requested | oan
The nunicipality shall submt with its application the financia
information necessary to enable the departnment to determne
conpliance with the provisions of these rules and sufficient
information to determne whether the project proposed to be
financed is an eligible water pollution control project. (Hstory:
75-5-1105, MCA I MP, 75-5-1113, MCA;, NEW 1991 MAR p. 1952, HEf.
10/ 18/91; AMD, 1995 MAR p. 2423, Eff. 11/10/95.)

36.24.104 TYPES OF BODS; FINANC AL AND OTHER REQU REMENTS

(1) The follow ng types of bonds will be accepted by the depart nent

as evidence of and security for a loan under the programif Montana
| aw aut hori zes the nunicipality to i ssue such bonds to finance the
project and the departnent determnes the nmunicipality has the
ability to repay the |oan. Not wi t hst andi ng conpliance with the
provisions of state law, the department may determne that it wll

not approve the loan if it determnes that the loan is not |ikely
to be repaid in accordance with its terns or it nay inpose
additional requirenments that in its judgnent it considers
necessary.

(a) The departnent nay accept general obligation bonds issued
by a nunicipality, upon the follow ng terns:

(i) the bond will not cause the nmunicipality to exceed its
statutory indebtedness limtation;

(ii) all statutory requirenents for the issuance of such bonds
shall have been net prior to the i ssuance of the bonds; and

(iii) the election authorizing the i ssuance of the bonds has
been conducted by the date of a binding commtnent unless such
requirenent is waived by the departnent.

(b) The departnment may accept revenue bonds issued by a
muni cipality in accordance with the provisions of Title 7, chapter
7, part 44, or Title 7, chapter 13, part 2, MCA or other
applicable statutory provisions, subject to the follow ng terns and



condi ti ons:

(i) the bonds nust be payable fromthe revenues of the system
on a parity with any outstanding revenue bonds payable from the
system The bond nust be secured by a pledge of the net revenues
of the system |If bonds are currently outstandi ng payable fromthe
gross revenues of the system a gross revenue pledge wll be
accept abl e provided the requirenments of (ii)-(iv) are net.

(ii) the paynent of principal and interest on the revenue
bonds nust be secured by a reserve account equal to reserve
requi renent, such requirenent to be net upon the issuance of the
bonds;

(iti) the municipality shall covenant to collect and nai ntain
rates, charges, and rentals such that the revenue for each fisca
year the bonds are outstanding will be at |east sufficient to pay
the current expenses of operation and nmai ntenance of the system to
mai ntain the operating reserve, and to produce net revenues during
each fiscal year not less than 125% of the maxi nrum anmount of
principal and interest due on all outstanding bonds payable from
the revenues of the systemin any future fiscal year;

(iv) the nunicipality shall agree not to incur any additiona
debt payable from the revenues of the system unless the net
revenues of the systemfor the [ast conplete fiscal year preceding
t he i ssuance of such additional bonds have equal ed at |east 125% of
the maxi num anount of principal and interest payable from the
revenue bond account in any subsequent fiscal year during the term
of the then outstandi ng bonds and the additional bonds proposed to
be issued. For the purpose of the foregoi ng conputation, the net
revenues nust be those shown by the financial reports caused to be
prepared by the nmunicipality, except that if the rates and charges
for service provided by the system have been changed since the
begi nning of the preceding fiscal year, then the rates and charges
in effect at the tinme of issuance of the additional bonds nust be
applied to the quantities of service actually rendered and nade
avai | abl e during such preceding fiscal year to ascertain the gross
revenues, fromwhich there shall be deducted, to determne the net
revenues, the actual operation and naintenance cost plus any
additional annual costs of operation and mai ntenance which the
engineer for the municipality estimates will be incurred because of
the inprovenent or extension of the systemto be constructed from
the proceeds of the additional bonds proposed to be issued. In no
event nay any such additional bonds be issued and nmade payabl e from
t he revenue bond account if there then exists any deficiency in the
bal ances required to be maintained in any of the accounts of the
fund or if the nmunicipality is in default in any of the other
provi si ons;

(v) applications indicating the loan will be evidenced by the
i ssuance of a revenue bond nust be acconpani ed by:

(A) audited financial statenents of the systemfor the |ast
two conpl eted fiscal years;

(B) acertificate as to the nunicipality's current popul ati on



and nunber of systemusers, a schedule of the 10 | argest users of
the system show ng the percentage of total revenues provided by
such user and the anount of outstanding system debt;

(O a description of the existing and proposed facilities
constituting the system including a discussion of the additional
capital needs for the systemover the next three-year period;

(D) a copy of the ordinance or resolution establishing and
describing the system of rates and charges for the use or
availability of the system

(E) a pro forma showi ng revenues of the systemin an anount
sufficient to nmeet the requirenents of these rules and any
out standi ng obl i gati ons payable fromthe system

(P if the pro fornma indicates an increase in rates and
charges to neet the requirenents of these rules, a copy of the
proposed rates and charge resolution and a proposed schedul e for
t he adoption of the charges and if subject to review or approval by
anot her entity, the schedule for the rate approval;

(G any other information deemed necessary by the depart nent
to assess the feasibility of the project and the financial security
of the bonds.

(vi) notw thstanding the fact that the nunicipal revenue bond
act does not require that the i ssuance of revenue bonds be approved
by the voters, the departnment nay require the nunicipality to
conduct an election to evidence commnity support and acceptance of
the project or require the bonds be authorized by the electors and
i ssued as general obligation bonds in accordance with 7-7-4202,
MCA. A nmunicipality shall conduct an election to evidence
communi ty support and acceptance of the project when in the opinion
of the departnment there are projected |large rate increases due to
the inproved facility or the facility is a projected high cost
facility.

(vii) the municipality may pl edge water systemrevenues for
a loan where the financed project consists of treatnment of side
stream waste from a water system or otherw se constitutes a
wast ewat er proj ect;

(viii) in the case of loans to finance solid waste nmanagenent
systemprojects, particularly where there i s no existing systemor
hi story of revenues, the departnent nay require anmong ot her things:
a financial feasibility study; a description of other solid waste
managenent services available in the area; and that the
municipality to place the fees and charges on the tax bill and
collect in accordance with the provisions of Title 7, chapter 13,
part 2, MCA, or require that the debt be secured by the full faith
and credit of the nunicipality.

(c) General obligation bonds issued by county water and sewer
districts shall conply with the requirements of ARM 36. 24. 104(1) (a)
hereof, and the provisions of Title 7, chapter 13, parts 22 and 23,
MCA. Revenue bonds issued by county water and sewer districts
created pursuant to Title 7, chapter 13, parts 22 and 23, MCA w ||
be accepted as evidence of the loan, subject to the follow ng terns



and condi ti ons:

(1) The issuance of the bonds nust be authorized by the
electors of the district as provided in 7-13-2321 through 7-13-
2328, MCA

(ii) the election authorizing the incurrence of the debt
shall be conducted by the date of the binding commtnent, unless
such requirenment is waived by the departnent;

(iii) the district shall covenant that it wll cause taxes to
be levied to nmeet the district's obligation on any bond issued to
the departnent in the event that the revenues of the
system are inadequate therefore in accordance with the provisions
of 7-13-2302 through 7-13-2310, MCA

(iv) the bonds nust be payable from the revenues of the
systemon a parity wth any outstandi ng revenue bonds payabl e from
t he system

(v) the district shall covenant to collect and naintain
rates, charges, and rentals such that the revenue for each fisca
year the bonds are outstanding will be at least sufficient to pay
the current expenses of operation and nmai ntenance of the system to
mai ntain the operating reserve and to produce net revenues during
each fiscal year not less than 125% of the maxi rum anmount of
principal and interest due on all outstanding bonds payable from
the revenues of the systemin any future fiscal year;

(vi) the paynment of principal and interest on the bonds nust
be secured by a reserve account equal to the reserve requirenent,
such requirenent to be proportionately funded from each periodic
draw so that the requirenment is fully satisfied upon the fina
draw,

(vii) the district shall agree not to incur any additional
debt payable fromthe revenues of the systemw thout the witten
consent of the departnent, unless the net revenues of the system
for the last conplete fiscal year preceding the issuance of such
addi ti onal bonds have equal ed at |east 110% of the naxi num anount
of principal and interest payable fromthe revenue bond account in
any subsequent fiscal year during the termof the then outstandi ng
bonds and the additional bonds proposed to be issued. For the
purpose of the foregoing conputation, the net revenues nust be
t hose shown by the financial reports caused to be prepared by the
district, except that if the rates and charges for services
provi ded by the system have been changed since the begi nning of the
preceding fiscal year, then the rates and charges in effect at the
time of issuance of the additional bonds nust be applied to the
quantities of service actually rendered and nade avail abl e during
such preceding fiscal year to ascertain the gross revenues, from
whi ch there shall be deducted, to determne the net revenues, the
actual operation and nai ntenance cost plus any additional annual
costs of operation and naintenance which the engineer for the
district estimates will be incurred because of the inprovenent or
extension of the systemto be constructed fromthe proceeds of the
addi ti onal bonds proposed to be issued. In no event shall any such



addi tional bonds be issued and nade payable fromthe revenue bond
account if there then exists any deficiency in the balances
required to be maintained in any of the accounts of the fund or if
the district is in default in any of the other provisions;

(viii) an application by a district nust be acconpani ed by:

(A) audited financial statenents of the systemfor the |ast
two conpleted fiscal years if there is an existing system

(B) a map depicting the boundaries of the district;

(©O a certificate as to nunbers of persons in the district
subject to levy described in (v) and the nunber of wastewater
system custoners and the anount of outstandi ng wastewater debt;

(D) a pro forma show ng revenues of the systemin an anount
sufficient to nmeet the requirenents of these rules and any
out standi ng obl i gati ons payable fromthe system

(B if the pro forma indicates an increase in rates and
charges to neet the requirenents of these rules, a copy of the
proposed rates and charge resolution and a proposed schedul e for
t he adoption of the charges.

(d) The departnent nay accept as evidence of the |oan, bonds
issued by a nunicipality payabl e fromassessnments |evied upon real
property included within a special inprovenent district and
specially benefitted by the project being financed from the
proceeds of the |oan, upon the follow ng terns and conditions:

(i) the district be created i n accordance with the provisions
of Title 7, chapter 12, part 21 and/or Title 7, chapter 12, parts
41 and 42, MCA

(ii) the city or county agrees to nmaintain a revolving fund as
aut hori zed by sections 7-12-2181 through 7-12-2186 and 7-12-4221
t hrough 7-12-4225, MCA (respectively, the revol ving fund stat utes)
and covenants to secure the bonds by such revol ving fund and agrees
to provide funds for the revolving fund by levying such tax or
maki ng such loan from the general fund as authorized by the
revol ving fund statutes;

(iii) five percent of the principal anount of the |oan be
deposited into the revolving fund and the city or county shal
agree to maintain in the revolving fund to the extent allowed by
law, an anount not less than 5% of the principal of the bonds
secured by the revolving fund. The departnment may, if the
financial risks associated with a proposed district warrant it, as
a condition to the purchase of such bond, require the city or
county to establish a district reserve fund and fund it fromthe
proceeds of the loan, as permtted by |aw

(iv) the special inprovenent district be at l|east 75%
devel oped. For purposes of this section, a district will be deened
to be 75% devel oped if 75% of the |ots or assessable area in the
district has a habitable residential dwelling thereon that is

currently occupied or there is a commercial, professional,
manuf acturing, industrial, or other non-residential facility
t her eon;

(v) the total anount of special assessnent debt including the



amounts to be assessed for repaynent of the | oan against the lots
or parcels of land in the district does not exceed 50%of the fair
mar ket val ue of such lots or parcels within the district;

(vi) if the project to be financed fromthe | oan secured by a
speci al assessnent bond is not part of a systemcurrently existing
and operated by the nmunicipality receiving the loan and for the
nornmal mai ntenance and operation of which the nunicipality is
responsi ble and provides for such through rates and charges, a
special maintenance district nmust be created at the time the
i nprovenent district is created pursuant to the applicabl e statutes
in order to provide for the operation and naintenance of the
project or an agreenent nust have been entered into at the tine the
loan is nmade between the nunicipality and another governnental
entity, pursuant to which the governnmental entity agrees to operate
and maintain the project. (Hstory: 75-5-1105, MA I MP, 75-5-
1113, MCA; NEW 1991 MAR p. 1952, Ef. 10/18/91; AVD, 1995 MAR p.
2423, Ef. 11/10/95; AMD, 1998 NMAR p. 538, Eff. 2/27/98.)

36.24.105 OIHER TYPES CF BONDS (1) If anmunicipality w shes
to secure a loan by a type of bond not specifically authorized in
these rules, the departnent nay accept the bond if the bond is duly
aut hori zed and issued in accordance with Mntana | aw as evi denced
by an opinion of bond counsel to that effect and the departnent
determnes that the terns and conditions of the bond, including the
security therefore, are adequate. The departnent nay inpose upon
the nunicipality wshing to issue such bonds such terns,
conditions, and covenants consistent with the provisions of the | aw
aut hori zi ng the i ssuance of such bonds that it deens necessary to
make the bonds creditworthy and thus protect the viability of the
program (Hstory: 75-5-1105 MZA I MP, 75-5-1113, MCA, NEW 1991
MAR p. 1952, Eff. 10/18/91.) T

36.24.106 COVENANTS REGARDI NG FAQ LI TI ES FI NANCED BY THE LOAN

(1) Specific requirements and covenants with respect to the
system or inprovenents to the system being financed from the
proceeds of the loan nust be contained in the bond resol ution,
fornms of which are available fromthe departnent, and nay incl ude
the requirenents and covenants set forth herein. The bond
resol ution should be consulted for nore specific detail as to each
of these covenants.

(2) The borrower nmust acquire all property rights necessary
for the project including rights-of-way and interest in | and needed
for the construction, operation, and mai ntenance of the facility;
to furnish title insurance, a title opinion, or other docunents
showi ng the ownership of the land, nortgages, encunbrances, or
other lien defects; and to obtain and record the releases,
consents, or subordinations to the property rights for hol ders of
outstanding liens or other instruments as necessary for the
construction, operation, and mai ntenance of the project.

(3) The borrower at all times shall acquire and naintain with



respect to the systemproperty and casualty insurance and liability
insurance with financially sound and reputabl e insurers, or self-
insurance as authorized by state |aw, against such risks and in
such anounts, and w th such deducti bl e provisions, as are custonary
in the state in the case of entities of the same size and type as
the borrower and simlarly situated and shall carry and naintain,
or cause to be carried and nai ntai ned, and pay or cause to be paid
tinely the premuns for all such insurance. Al such insurance
policies shall nane the departnment as an additional insured. Each
policy must provide that it cannot be canceled by the insurer
without giving the borrower and the departnent 30 days' prior
witten notice. The borrower shall give the departnent pronpt
noti ce of each insurance policy it obtains or maintains to conply
wth this rule and of each renewal, repl acenent, change in coverage
or deductible under or anount of or cancellation of each such
i nsurance policy and the anmount and coverage and deducti bl es and
carrier of each new or replacenent policy. The notice shall
specifically note any adverse change as bei ng an adverse change.

(4) The departnent, the departnent of environnmental quality,
and the EPA and their designated agents have the right at all
reasonabl e tines during normal business hours and upon reasonabl e
notice to enter into and upon the property of the borrower for the
pur pose of inspecting the systemor any or all books and records of
the borrower relating to the system

(5) The borrower agrees that it wll conply with the
provisions of the Montana Single Audit Act, Title 2, chapter 7,
part 5, MCA, and to the extent not required by the single audit
act to also provide for each fiscal year to the departnent and the
departnent of environnental quality, pronptly when avail abl e:

(a) the prelimnary budget for the system with itens for the
proj ect shown separately; and

(b) when adopted, the final budget for the system wth itens
for the project shown separately.

(6) The borrower shall maintain proper and adequat e books of
record and accounts to be kept showi ng conplete and correct entries
of all receipts, disbursenents, and other transactions relating to
the system the nonthly gross revenues derived fromits operation
and the segregation and application of the gross revenues in
accordance with this resolution, in such reasonable detail as may
be determned by the borrower in accordance with generally accepted
governmental accounting practice and principles. It will naintain
t he books on the basis of the sane fiscal year as that utilized by
the borrower. The borrower shall, within 120 days after the cl ose
of each fiscal year, cause to be prepared and supply to the
departnent a financial report with respect to the systemfor such
fiscal year. The report nust be prepared at the direction of the
financial officer of the borrower in accordance with applicable
general ly accepted governmental accounting principles and, in
addition to whatever nmatters may be thought proper by the financi al
officer to be included therein, nust include the follow ng:



(a) a statenent in detail of the income and expenditures of
the systemfor the fiscal year, identifying capital expenditures
and separating themfrom operating expenditures;

(b) a bal ance sheet as of the end of the fiscal year;

(c) the nunber of premses connected to the systemat the end
of the fiscal year;

(d) the anmount on hand in each account of the fund at the end
of the fiscal year; and

(e) alist of the insurance policies and fidelity bonds in
force at the end of the fiscal year, setting out as to each the
anmount thereof, the risks covered thereby, the nane of the insurer
or surety and the expiration date of the policy or bond.

(7) The borrower shall covenant to take all necessary and
legal action to collect such rates and charges, including
termnating service, inposing reconnection fees and placing
del i nquent charges as a lien against the property and enforcing
such lien to the extent permtted by | aw

(8) The borrower shall al so have prepared and supplied to the
departrment and the departnent of environnental quality, within 120
days of the close of every other fiscal year, an audit report
prepared by an i ndependent certified public accountant or an agency
of the state in accordance with generally accepted governnental
accounting principles and practice with respect to the financi al
statenents and records of the system The audit report shall
include an analysis of the borrower's conpliance wth the
provi sions of the resol ution.

(9) The borrower shall nmaintain project accounts in
accordance with general ly accepted governnent accounting standards,
and as separate accounts, as required by section 602(b)(9) of the
d ean Water Act.

(10) After reasonable notice fromthe EPA the borrower shal
make available to the EPA such records as the EPA reasonably
requires to review and determne conpliance with Title VI of the
d ean Water Act, as provided in section 606(e) of the dean \Vater
Act .

(11) The borrower shall agree to conply with all conditions
and requirenents of the dean Water Act pertaining to the | oan and
the project.

(12) The borrower shall agree not to sell, transfer, |ease, or
ot herwi se encunber the system any portion of the system or
interest in the systemwthout the prior witten consent of the
departnent while the bond resolution is in effect.

(13) The borrower shall agree to secure witten approval from
the departnent for any changes or nodifications in the project
before or during construction as set forth in the bond resol ution.

(Hstory: 75-5-1105, MCA, I MP, 75-5-1113, MCA, NEW 1991 MAR p
1952, Eff. 10/18/91; AWD, 1995 MAR p. 2423, Eff. 11/9/95.)

36.24.107 FEES (1) The following fees and charges are
establ i shed and inposed for participation in the revolving fund




program

(a) If an environnmental inpact statenment is required pursuant
to the Montana Environmental Policy Act and the departnent or the
departnent of environnental quality rules, the applicant shall bear
the cost of the environnmental inpact statenent.

(b) An admnistrative fee up to 1% of the anount of the
coonmtted anount of the |oan nust be charged each borrower. The
departnent shall retain the admnistrative fee fromthe proceeds of
the loan at the tine of closing and transfer the fee to the state
revol ving fund adm ni strati on account as provided in the
indenture of trust. The department and departnent of environmental
quality may determne and establish fromtine to tine, the precise
amount of the admnistrative fee to be charged, based on the
projected costs of admnistering the program and other revenues
avail abl e to pay such costs.

(c) Each borrower shall be charged an admni strative expense
surcharge on its loan equal to .75% per annum on the outstandi ng
principal anount of the |oan, payable on the same dates that
paynent of principal and interest on the l|loan are due. The
departnment and departnent of environnental quality may determ ne
and establish from tine to tine, the precise anount of the
admnistrative expense surcharge to be charged, based on the
projected costs of admnistering the program and other revenues
avai l abl e to pay such costs. The adm ni stration expense surcharge
must be deposited in the special admnistrative costs account as
provided in the indenture of trust.

(d) Each borrowers origination fee shall be paid at closing by
the retention by the DNRC of such anount fromthe proceeds of the
| oans.

(e) Al borrowers unless excepted fromthe requirenment by
the departnent shall pay a | oan | oss reserve surcharge equal to 1%
per annumon the outstanding principal anmount of the | oan, payabl e
on the sane dates that paynents of principal surcharge nust be
deposited in the loan |oss reserve account established in the
indenture of trust until the loan |oss reserve requirenent as
defined in the general resolution is satisfied at which point it
can be deposited in the state allocation account or to such other
fund or account in the state treasury authorized by state law as a
departnment of environmental quality or departnent representative
shal | designate, or segregated in a separate subaccount in the |oan
| oss reserve account and applied to any costs of activities under
the program authorized by state law as a departnment of
environnental quality or department representative shall designate.

The departnment and departnent of environnental quality may
determne and establish fromtinme to tine, the precise anount of
the loan | oss reserve surcharge to be charged, based on the | oan
| oss reserve requirenent and the anounts in the match account. The
borrower shall repay the following itens: the loan at an interest
rate determned in accordance with ARM 36.24.110, plus the | oan
| oss reserve surcharge plus the adm nistrative expense surchar ge.



The borrower shall propose rates and charges for all wastewater
services necessary to repay the above itens. The departnent and
the departnent of  environnental quality shall rank all
applications. Based on a consideration of social economc factors
and neasures of financial condition the departnment and depart nment
of environmental quality nmay agree not to inpose the |oan |oss
reserve surcharge on the borrower. Any excess fees on revenues
generated within or by the program shall be used exclusively for
pur poses authorized by the federal act. (Hstory: Sec. 75-5-1105,
MCA | MP, 75-5-1113, MA NEW 1991 MAR p. 1952, Eff. 10/18/91;
AVD, 1995 MAR p. 2423, Eff. 11/10/95.)

36.24.108 EVALUATION CF FINANG AL NATTERS AND COWM TMENT

ACREEMENT (1) Before the commtnent agreenent is executed, the
departnent shall conduct a review of the applicant's financial

status and determne based on the infornation available as to
whet her the borrower will be able to repay the loan. This review
must include an analysis of all assets and liabilities as well as
an analysis of the systemis financial capability and may incl ude
but not be limted to: condition of the system nunber of current

and potential users, existing and proposed user fees for system

existing and proposed user fees for other wutilities in the
jurisdiction, overlapping i ndebtedness within the jurisdiction and
any other financial or denographic condition relevant to the
applicant's ability to repay the loan. |If on the review of such
material, the departnent determnes that the | oan cannot be repaid

in accordance with its terns, the application nust be deni ed.

(2) Upon approval of the application, the departnent nay
require the nmunicipality, upon approval by its governing body, to
enter into a commtnent agreenent in the form provided by the
departrment with the department, pursuant to which the municipality
agrees to adopt the bond resolution and issue the bond descri bed
therein, and to pay its origination fee in the event the
muni cipality elects not to issue its bond. (Hstory: 75-5-1105,
MCA; | MP, 75-5-1113, MCA, NEW 1991 MAR p. 1952, Eff. 10/18/91
AMD, 1995 MAR p. 2423, Ef. 11/10/95.)

36.24.109 REQU REMENTS FCOR DI SBURSI NG OF LOAN (1) Loans
will be disbursed by warrants drawn by the state auditor or wire
transfers authorized by the state treasurer in accordance wth
the provisions of this rule, and the indenture of trust. No
di sbursenment of any |oan shall be nade unl ess the departnment has
received fromthe nmunicipality, the follow ng:

(a) a duly adopted and executed bond resolution in a form
acceptabl e to the departnent;

(b) a duly executed bond in a principal anmount equal to the
amount of the loan in a formacceptable to the departnent;

(c) a certificate of an official of the nunicipality that
there is no litigation threatened or pending challenging the
municipality's authority to undertake the project, to incur the




| oan, issue the bonds, collect the system charges in a form
acceptabl e to the departnent;

(d) an opinion of bond counsel acceptable to the departnent
that the bond is a valid and bi nding obligation of the municipality
payabl e in accordance with its terns and that the interest in a
formacceptable to the departnent thereon is exenpt fromstate and
federal incone taxation in a formacceptable to the departnent;

(e) such other closing certificates or docunments that the
departnent or bond counsel nmay require to satisfy requirenments of
t hese rul es;

(f) if all or part of a loan is being nmade to refinance a
project or reinburse the borrower for the costs of a project paid
prior to the closing, evidence, satisfactory to the departnent and
t he bond counsel ;

(i) that the acquisition or construction of the project was
begun no earlier than March 7, 1985;

(ii) of the borrower's title to the project;

(iii) of the costs of such project and that such costs have
been paid by the borrower; and

(iv) if such costs were paid in a previous fiscal year of the
borrower, that the borrower intended at the tinme it incurred such
costs to finance themwi th tax-exenpt debt or a |oan under a state
revol ving fund program such as the program

(9) any certificate of insurance as evidencing insurance
coverage as required by these rules and the bond resol ution;

(h) a certified copy of the rate and charge ordinance, if
applicable, and if subject to approval by another entity, evidence
t hat such approval has been obt ai ned,;

(i) all permts or licenses that may be required by the
state, any of its agencies and political subdivisions wth respect
to the project;

(j) executed copy of the construction contract acconpani ed by
t he appropriate performance and paynent bonds;

(k) any additional docunents required by the departnent or
departrment of environnental quality as a condition to the approval
of the | oan described in the bond purchase agreenent;

(1) awitten order signed by a departnent of environmental
quality representative authorizing a di sbursenent;

(m a copy of the municipality's request for such
di sbursenment on the form prescribed by the departnent; and

(n) paynent of the origination fee. (Hstory: 75-5-1105
MCA | MP, 75-5-1113, MA NEW 1991 MAR p. 1952, Eff. 10/18/91;
AVD, 1995 MAR p. 2423, Eff. 11710/95.)

36.24.110 TERVS COF LOAN AND BONDS (1)(a) The source of
funding of the loans under this program initially will be 83.33%
fromthe EPA and 16.67% fromthe proceeds of the state's bonds.

The interest rate on the loan will be determned by the departnent
at the tine the loan is nade. The rate on a | oan nust be such that
the interest paynments there on and on other |oans funded fromthe




proceeds of the state's bonds will be sufficient, if paid tinely
and in full, with other available funds in the revolving fund
i ncludi ng i nvestment incone, fromwhich the | oan was funded to pay
the principal of and interest on the state's bonds issued by the
state.

(b) The rate of interest on |oans fromthe programw || vary
in accordance with the rate on the state's bonds from which the
loan is made. The rate of interest on all |oans financed fromthe
proceeds of a specific issue of bonds will be the sane. The net
interest cost on any |oan may not exceed the net interest cost to
the state on the state bonds fromwhich such | oan was nade.

(2) WUnless the departnent otherw se agrees, each | oan shal
be payable, including principal and interest thereon and the
admni strative expense surcharge and | oan | oss reserve surcharge,
if any, over a term approved by the departnent, not to exceed 20
years. In no case shall the termof a | oan exceed the useful life
of the project being financed. Interest, admnistrative expense
surcharge and | oan | oss reserve surcharge, if any, paynents on each
di sbursenment of each loan or portion thereof which is not a
construction | oan shall begin no later than 15 days prior to the
next interest paynent date (unless the loan is closed within 15
days of the next interest paynent date, in which case the first
paynent date shall be no later than 45 days prior to the next
followi ng interest paynent date). For construction |oans, the
departnent nay permt principal anortization to be del ayed until as
late as one year after conpletion of the project, provided that
the paynent of interest on each disbursenment of a construction | oan
shall begin no later than 45 days prior to the next interest
paynment date (unless the loan is closed within 15 days of the next
interest paynent date, in which case the first paynent date shal
be no later than 15 days prior to the next follow ng interest
paynment date) unless the state has provided for the paynent of

interest on its bonds by capitalizing interest. In any event, the
paynment of interest nust comrence no later than the paynent of
princi pal .

(3) The departnment may also permt the borrower of a
construction | oan not to pay admni strative expense surcharge and
loan | oss reserve surcharge, if any, on such construction |oan
until up to five nonths after the conpletion of construction of
the project, but such admnistrative expense surcharge and | oan
| oss reserve surcharge, if any, shall nonethel ess accrue and shall
be payable not later than the fifth nonth foll ow ng conpl eti on of
construction. Notw thstanding the previous sentence, the borrower
shall pay all interest, admnistrative expense surcharge and | oan
| oss reserve surcharge, if any, accrued on any construction | oan
di sbursenment no later than the twenty-fourth nonth after such
di sbursenment is nmade and nust thereafter nake regul ar paynents of
interest, admnistrative expense surcharge and | oan |o0ss reserve
surcharge, if any, on such disbursenent. (Hstory: 75-5-1105, MCA
IMP, 75-5-1113, MCA,  NEW 1991 MAR p. 1952, Eff. 10/18/91;  AMD,



1995 MAR p. 2423, Eff. 11/10/95.)

Chapters 25 through 30 reserved



